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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, TEZPUR 

  PRESENT: SRI KAUSHIK KUMAR SHARMA 

                        ADDL. CJM, TEZPUR 

                                      GR: 2379/14 

                                U/S 279/304(A) of IPC 

                 STATE OF ASSAM……………………PROSECUTION 

                                 v. 

                 Sri Puspendra Nath….……ACCUSED 

Ld. Advocates: For Prosecution………,Md. Hussain, Ld.APP 

                      For Defence……Sri Pawan Kr. Sarma, Ld. Advocate 

Evidence Recorded on: 25.5.16, 15.7.16, 23.9.16, 26.4.17 

Argument heard on: 29.4.17 

Judgment delivered on: 25.5.17 

                                                    J U D G M E N T 

1. The prosecution’s case, in nutshell, is that, on 3.10.14, at about 10-45 PM, 

the accused, Sri Puspendra Nath was riding a motorcycle (Pulsar), bearing 

registration no. AS-12L- 1298, in rash and negligent manner from the side 

of Gorubondha , had hit the sister of the informant, Smti Saraswati Ghosh 

from behind at Dhekipelowa (Kachari) road, while she was walking 

towards her home after seeing Durga Puja at Patidoi Bherela. As a result 

of the accident, the sister of the informant had sustained grievous injury 

and thereafter, she was taken to the Tezpur Mission Hospital for 

treatment, immediately. Thereafter, the doctor of the said hospital 

referred the deceased to Guwahati, for better treatment, but she died on 

the way, while she was being taken to Guwahati. Hence, the case.  

2. The informant, Sri Dulal Chandra Ghosh, had lodged the FIR at Missamari 

P.S on  4.10.14. Thereafter, Missamari P.S Case no. 100/14, u/s 

279/304(A) of IPC was registered. After investigation, the charge sheet u/s 

279/304(A) of IPC, was filed against the accused, Sri Puspendra Nath. 
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Particulars of offences u/s 279/304(A) of IPC were explained to the 

accused, to which he pleaded not guilty and claimed to be tried.  

 

3.  The prosecution has examined altogether seven witnesses including M/O 

and I/O. Thereafter, closed its evidence.  The accused was examined u/s 

313 CrPC. Defense has adduced no evidence. Heard arguments. 

 

4.  POINTS FOR DETERMINATION: 

a. Whether the accused, on 3.10.14, had driven a motorcycle on a public 

way, in a rash or negligent manner, so as to endanger human life or to be 

likely to cause hurt or injury to any other person? 

b. Whether the accused, on 3.10.14, while driving the vehicle, in a rash or 

negligent manner, had knocked down Smti Saraswati Ghosh, by hitting her 

from behind, on the road, causing her death, not amounting to culpable 

homicide? 

DISCUSSION AND DECISION BASED ON REASON: 

 

5. PW1, Sri Dulal Ghosh, has stated in his examination in chief that he is the 

informant of this case and he knows the accused. The incident took place 

during the time of Durga Puja, in the year 2014, at about 10 to 10-30 PM. 

The incident took place on a PWD road near Dhekipelowa, Kacharigaon.  

At the time of the incident, he was coming after seeing Durga Puja. At that 

time, his sister Smti. Saraswati Ghosh was also walking about 50 to 60 

meters ahead of him in the same direction. He stated that he was walking 

behind her. At that time, accused came at a high speed riding on his bike 

and hit his sister from the back side. He stated that he saw the incident. 

His sister fell down .The accused also fell down from the bike. When he 

came to the place of occurrence, he saw his sister in injured condition and 

her hand was broken. Thereafter, police took both of them to the hospital. 

But, his sister died on her way to Guwahati for better treatment. He stated 

that on the next day, an ejahar was lodged. Ext. 1 is the ejahar and Ext1 

(1) is his signature.  
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6. In his cross examination, he stated someone had written the FIR in the 

police station itself. He stated that what has been written in the FIR, he 

does not know. The FIR was written as narrated by him. He stated that 

there may be darkness on the road, in the night. He stated that his sister 

was walking about 50 to 60 meters ahead of him. He stated that he does 

not remember, whether he stated before police that his sister was walking 

about 50 to 60 meter ahead of him. At that time, there was rush on the 

road, during Puja festival. He stated that there were other girls with his 

sister, on the road. But, he does not know how many girls were there. He 

stated that he does not know how many people had seen the occurrence. 

He denied the suggestion that the he had not seen any incident and 

accused did not hit his sister. He died the suggestion the he deposed false 

evidence in the court.  

7. PW2, Lakhai Basumatary, has stated in his examination in chief that he 

recognizes the informant and the accused. The incident took place about 

two years ago, at about 10 PM. The incident took place near his house 

near PWD road. At the time of the occurrence, he was sleeping in his 

house and came out after hearing noise. He stated that he saw that a girl 

and the accused were lying down on the road. He does not know how 

both of them fell down. Both of them were senseless. And police had 

seized the bike. Ext. 2 is the seizure list and Ext. 2(1) is the signature. He 

stated that the bike was kept in his house in the night and on the next day 

morning it was taken away.  

8. In his cross examination, he has stated that there was darkness on the 

road at the time of the incident. There was darkness at the place of 

occurrence. He does not know how the incident took place.  

9. PW3, Kajol Ghosh in his examination in chief has stated that he knows the 

informant and had seen the accused at the time of the incident. He stated 

that informant is his elder brother. The incident took place at about two  

years ago, in the night between 10 to 11 PM. The incident took place on 

the PWD road near Dhekipelowa (Kacharigaon). At the time of the 

incident, he was walking along with Smti Saraswati Ghosh. He stated that 

along with his sister and other girls, coming towards their home after 
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seeing Durga Puja. At that time, a bike came from the back side and hit 

his sister and thereafter, his sister fell down. After becoming senseless, 

she was taken to Mission Hospital, Tezpur, but on the next day, while she 

was taken to the Guwahati, she died on the way. The bike was driving by 

a police personnel. He stated that the compensation of MACT case has 

been received. The incident took place during Durga Puja. At that time, 

many people were on the road. He stated that Dulal Ghosh was on the 

road along with them. There were about 7 to 8 persons were there along 

with them. He stated that it was not dark and there were not many 

vehicles on the road, at the time of the incident. He stated that Sajal and 

two Kachari persons were there along with them. The incident took place 

on the straight road before a turning. He denied the suggestion that there 

was no motor accident. He stated that there were about 6 to 7 male 

persons apart from his sister.     

10. PW4, Shalil Kar, has stated in his examination in chief that he knows the 

informant and he is able to recognize the accused. At that time, accused 

was coming from police duty. The incident took place on 3/10/14 at about 

10-45 PM. The incident took place on the PWD road near Begenajuli 

School  field. At that time, they all were coming towards the house of Kajal 

Ghosh, after seeing Durga Puja. He stated that he was a guest of Kajal 

Ghosh. He stated that they were walking on the left side of the road and 

the road was empty. He was  ahead of the rest of them. Thereafter, he 

had heard a sound of a bike from the back side. When he turned back, he 

saw that a bike was lying over  Smti Saraswati Ghosh. He ran towards the 

place and offered her water as well as the accused. He stated that the 

rider of the bike had hit Smti. Saraswati Ghosh from the back side. 

Thereafter, they took the injured, Smti Saraswati Ghosh to the Mission 

Hospital and on the next day morning she was referred to Guwahati for 

better treatment. But, on her way to Guwahati, she died.  

11. In his cross examination, he has stated that he is the relative of the 

informant. Kajol Ghosh was with him while they were walking and Smti 

Saraswati Ghosh and other female persons were behind them. He stated 

that there were about five (5) ladies as well as girls in the group and they 



5 
 

 

were walking behind them. He stated that there was light on the road and 

one could see at that time. There were houses of people nearby the road. 

He denied that he did not state before police that they were  walking on 

the left side of the road and the road was empty and he came back after 

hearing sound. He saw the bike was lying over the body of Smti Sarawasti 

Ghosh. He denied the suggestion that there was no incident.  

12.  PW5, Dr. Utpal Kr. Das in his examination in chief has stated that on 

4/10/14, while he was  working at Kanaklata Civil Hospital, Tezpur. On 

that day at about 4:35 PM, he performed the postmortem examination on 

the body of Smti Saraswati Ghosh, a female, in connection with 

Kacharigaon GDE No. 65/14, Dated 4/10/14. Her body was identified by 

UBC:381,TarunBora, Parimal Ghosh and Badal Ghosh. He stated that her 

thorax was found healthy. There was facture up to one-third. There was 

abrasion over right elbow of 2’’x 2’’, abrasion over right eyebrow of 2’’x 

1.5’’, lacerated injury on the scalp on occipital region 3’’x2’’.  Hematoma of 

2’’x 1’’ was found below Dora matter. He stated that in his opinion, the 

cause of death due to shock and hemorrhage, as a result of injuries 

sustained, which are anti mortem in nature. The injury described in clause 

(2), that is head injury, is fatal in nature. Ext. 3 is the postmortem report 

and Ext. 3(1) is the signature of Joint Director, Sonitpur.  

13.  In his cross examination he stated that he has not mentioned, whether 

the injuries are fresh or old, in his report. The injuries may also take place 

due to fall over hard surface.  

14.  PW6, Bipul Dangiary, has stated in his examination in chief that he 

recognizes the informant and he does not know the accused. The incident 

took place in the year 2014 at about 10-30 PM. He stated that the incident 

took place near his house on the road. He was present in his house at that 

time. When he heard the noise and came out and saw that a woman was 

lying on the ground and there was a bike nearby. The injured was taken to 

the hospital. He has not seen anything.  

15.  In his cross examination, he stated that he had not seen the incident and 

does not know how it occurred.  
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16. PW7, Gokul Ch. Bora, who is the I/O of this case has stated that the 

incident took place in the year 2014, in the month of October. He was 

working at Misamari police station. Md. Nurul Hussain was the O.C. of the 

police station. O.C. received Ext. 1 ejahar from Sri Dulal Ghosh. 

Thereafter, he was entrusted the duty to conduct the investigation of the 

case. Ext. 1(2) is the endorsement in his name to carry out the 

investigation. Ext. 1(3) is the signature of the O.C. Nurul Hussain , which is 

known to him. He stated that after receiving the duty to conduct 

investigation, he surveyed the place of occurrence and took the 

statements of the witnesses. In the meantime, when the injured Smti 

Saraswati Ghosh was being taken to the hospital for her treatment, but 

she died. He had seized the motor cycle, which was involved in the 

incident vide Ext. 2(1) seizure list and Ext. 2(2) is his signature. He has 

also seized the driving license, registration certificate, insurance certificate 

etc, which were found in the motor cycle and given the same in zimma. 

Ext. 3 is the seizure list regarding the aforesaid documents and Ext. 3(1) is 

his signature. Ext. 4 is the zimmanama regarding the zimma of the motor 

cycle and Ext. 5 is the zimmanama regarding the zimma of the documents 

of the motor cycle. Thereafter, motor vehicle examination was conducted 

over the motor cycle by the Motor Vehicle Inspector. Ext. 6 is the M.V.I. 

report. He stated that he had drawn the sketch map of the place of 

occurrence, which is kept in the Case Diary and inquest report is also kept 

in the Case Diary. He stated that before he could arrest the accused, 

accused had surrendered before court and he was given bail by court. The 

surrendered slip was deposited in the police station. Ext. 7 is the 

surrendered slip. He stated that he had recorded the statements of the 

witnesses. He has enclosed the postmortem report in the case. Ext. 3 is 

the postmortem report. After completing the investigation, he has filed 

charge sheet against the accused, Sri Puspendra Nath, u/s 279/304(A) of 

IPC. Ext. 8 is the charge sheet and Ext. 8(1) is his signature.  

17. In his cross examination, he has stated that he has not met the scribe of 

the ejahar and has not inquired him. The name of the scribe was 

Shyamanta Das. He has also stated that he had seized the documents of 
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the motor cycle on 21.10.14 and sketch map and inquest report have not 

been tagged in the Case Record, but they are present in the Case Diary.  

He denied the suggestion that accused has not committed any accident.  

          APPRECIATION OF EVIDENCE: 

18. In order to bring home the charge u/s 279/304A of IPC, the prosecution 

has to prove, the accused, drove the motor cycle, on a public way, in a 

rash or negligent manner, to endanger human life and likely to cause hurt 

to another person, and such a negligent or rash act had caused death of 

the victim woman, not amounting to culpable homicide, when the bike had 

knocked down the victim.  

19. The central element in both the offences is rash or negligent act. 

20. Among the PWs, which were examined by the prosecution, PW1,the 

informant, has claimed to have seen the incident, when he was walking 

being the deceased, at the time of the incident. He stated that he saw the 

accused riding the motor cycle, at a high speed, and hitting Ms Saraswati 

Ghosh, from her backside.  

21. In a motor accident incident, mere driving at a high speed, is not, by itself, 

sufficient to prove that the driver was rash or negligent. However, the fact 

of high speed along with other incriminating circumstance, such as, rush 

on the road, presence of school in the vicinity, time , etc.  

22. In the present case, PW1, has stated that he was about 50-60 meters 

behind the injured. It is doubtful, how could PW1 see from such a 

distance, at about 10 to 10:30PM, in the night. It is not established that 

the road was well lit in the late night. Though, PW3 and PW4 have stated 

that there was light on the road, but, PW2, who had rushed to the place of 

occurrence, which occurred in front of his house, has stated that there was 

darkness on the road and  in the place of occurrence. 

23. Moreover, PW3, Sri Kajal Ghosh, who is the younger brother of PW1, has 

stated, in his evidence that he was along with his deceased sister, at the 

time of the incident. He also stated that Dulal Ghosh was along with them 

on the road. If this statement of PW3, is believed, then it gives an 

impression that Dulal Ghosh(PW1) was along with them and not 50-60 
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meters away from them. Further, PW3, who was on the spot, did not state 

that the bike was being driven at a high speed. He has simply stated that 

the bike had hit his sister from behind. PW4, also did not mention in his 

evidence that the bike was being driven at high speed. 

24. Another factor, which needs to be analysed is that whether the road was 

empty or there was rush of people. PW1 and PW3 have stated that there 

was rush of people on the road, but PW4, has stated that the road was 

empty. Hence, it is not certain whether the road was empty or there was 

rush.   

25. It is also on record, that the deceased was walking along with other girls 

and women. Thus, the possibility of their walking in a group, on the road 

cannot be ruled out. In such a scenario, it cannot be said with certainty, 

whether the deceased was on the left side of the road or was walking by 

covering a part of the road, towards the middle. There is nothing on 

record, to show the width of the road.  

26. Hence, the aforesaid factors, give rise to reasonable doubt, about the 

negligence or rashness of the accused while driving the bike. However, the 

fact that the accused was driving the bike and the incident took place 

when his bike had hit the deceased from backside, has been proved. It is 

also not disputed that the death took place due to the collision. But, as 

rash or negligent driving on the part of the accused, is not proved, beyond 

reasonable doubt, the offences u/s 279/ 304 A of IPC is not attracted. 

27. In the light of the above, I am of the view that prosecution has failed to  

prove the guilt of the accused u/s 279/304A of IPC, beyond reasonable 

doubt. The accused is acquitted of the charge u/s 279/304A of IPC, and is 

set at liberty forthwith.  
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28. The judgment is pronounced in the open court on this  25th    of May, 

2017. The judgment is prepared under my hand and seal of this Court  

29.  The bond shall remain operative till 6 months from the date of this order 

and shall stand cancelled after the expiry of 6 months. 

30.  The case is, accordingly, disposed of. 

 

                                                       (K.K. Sharma) 

                                                     Addl. CJM, Tezpur 
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LIST OF DOCUMENT  EXHIBITED BY THE PROSECUTION 

EXT 1: FIR 

EXT 2: Seizure List 

EXT 3: PM report 

Ext 3:Seizure List 

Ext 4: Zimma Nama 

Ext 5: Zimma Nama 

Ext6:MVI report 

Ext 7: Surrender Slip 

Ext 8: Charge Sheet. 

 

 

                                                      Addl. CJM, Tezpur. 
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